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Decision No. CS98-267

BEFORE THE PUBLIC UTILITIES COMMISSION. OF THE STATE OF COLORADO

DOCKET NO. 965-331T

*

RE: THE INVESTIGATION AND SUSPENSION OF TARIFF SHEETS FILED
BY U S WEST COMMUNICATIONS, INC. WITH ADVICE LETTER NO. 2617,
REGARDING TARIFFS FOR INTERCONNECTION, LOCAL TERMINAIION,
UNBUNDLING AND RESALE OF SERVICES.

DECISION REGARDING COMMISSION AUTHORITY TO
REQUIRE COMBINATION OF NETWORK ELEMENTS AJ&Trhr,L

Mailed Date: March 13, 1998 _ mki%

RAdopted Date: February 18, 1998

‘ wa
I. BY THE COMMISSION mEng-or Eff“‘"-—
OTHER INITIALS A 5

>

Statement
1. In prior orders in this Suspension docket,® we had
ordered U S WEST Communlcatlons, Inc. (“USWC” or “CQmpany"), to
combine network elements for competing local exchange carriers
(“CLECs”) ordering service in this manner. In response to_the

court’s decision in Iowa Utilities Board v. F.C.C., 120 F. 3d 753

! As indicated in the caption, this case concerns U S WEST

Communications, Inc.’s proposed permanent tariffs for the provision of certain
services (i.e., interconnection, lccal termination, unbundling, and resale) to
competing - local exchange carriers.. .Generally, this -proceeding concerns
-obligations imposed upon the Company by the Telecommunications Act of 1996 and
§§ 40-15-501 et seg., C.R.S. .



(8th Cir. 1997),® however, we rescinded that requirement, but
ordered USWC to file additional proposed tariffs in this pro-
ceeding indicating how it intended to make unbundled network ele-
ments available to CLECs. USWC made that filing as-directed. As
part of their response to the Company’s proposals, AT&T Commu-~
nications of the Mountain States, Inc. (“AT&T”), and Sprint Com~
munications Company L.P. (“Sprint”) suggested that, notwithstand-
ing the Eighth Circuit Court’s ruling, the Commission possesses

authority under State law to order USWC to combine network ele-

" ments for CLECs. In Decision No. C98-47 (Mailed Date of

- January 20, 1998), we set the Company’s new proposed tariffs for

hearing and directed that interested parties file briefs address-
iné‘the Commission’s auﬁhority under State law to order USWC, as
part of its intérconnection and uhbuhdling obiigations, to com-
bine network elements for competitors.

2. USWC filed a brief on this issue. 1In addition,
AT&T, Sprint, MCImetro Access Transmission Sexvices, Ihc.,
Teleport Communications Group, Inc., and WorldCom, Inc. (collec-
tively “the CLECs”), filed their Joint Brief in this matter. As
expected, USWC contends that the Commission does not possess
authority to order the Company to combine network elements for
CLECs; the CLECs sugge#t that we do. Now being duly advised in

the premises, we determine that the Commission is empowered under

2 In Iowa Utilities Board, the Court ruled that, under the Telecommuni-

- cations Act of 1996, the Federal Communications Commission lacked authority-to

order incumbent local exchange carriers to combine network elements for CLECs.



State law to require USWC to combine network elements for com-
petitors as part of its obligations as an incumbent local
exchange carrier (“ILEC”).’
B. Discussion )
1. Federal Preemption of State Law
a. The primary contention of USWC .is that the
Telecommunications Act of 1996 (“Act”),' as interpreted .in Iowa
Utilities Board, prohibits the Commission from requiring. it to
combine network elements for competitors. In JTowa Utilities
Board the court vacated a Federal Communications Commission
(*FCC”) rule which imposed upon incumbents a duty to combine net-
work elements for CLECs, based upon the provisions of 47 U.S.C.
§ 251(c)(3). That statute, in part, imposes upon ILECs such as
USWC the duty:
(Tlo provide, to any requésting telecommunications
carrier for the provision of a telecommunications serv-
ice, nondiscriminatory access to network elements on an
unbundled basis at any technically feasible point on _
rates, terms, and conditions that are just, reasonable,
and nondiscriminatory in accordance with the terms and
conditions of the agreement and the requirements of -
this section and section 252 of this title. An incum-
bent 1local exchange carrier shall provide such
unbundled network elements in a manner that allows

requesting carriers to combine such elements in order -
to provide such telecommunications service.

' The propriety of such a requirement is, as explained infra, dependent

upon factual determinations to be made based upon the hearing on USWC’s new
proposals. Accordingly, we do not decide here whether the Company will be
required to combine network elements for CLECs.

* pub. L. Ne. 104-104, 110 Stat. 56 (codified at various sections aof

Title 47, United States Code).



(Empﬁasis added.) The Eighth Circuit’ interpreted § 251(c) (3},
particularly the last sentence, as precluding the FCC from levy-
ing a duty on ILECs to do the actual combining of elements for
Egmpetitors. See Jowa Utilities Board, page 813.

b. USWC, in reliance upon this ruling, argues
that the Act “forbids” a State requirement tha; ILECs combine
network elements for competitors. According to the Company, such
a requirement would contravene the Act’s intent to implement
comﬁetiticn in the local exchange market through the alternative
mechanisms of unbundling of network elements and resale. In
USWC’s view, a requirement that it combine‘netwo;k elements for
CLECs would, as found by the Eighth Circuit with respect.to the
FCC rule, “obliterate” the distinction between resale and access
to network elements. Such a rule, the Company contends, is pre-
empted by the'Act.

c. Recognizing that the Act preserved State
authority to prescribe access and interconnection obligations for
local exchange carriers (see discussion infré)'USWC contends .that
any such State requirement must be cénsistent with the Act; espe-
cially as interpreted by the Eighth»Circuit. The Act, accdrding
to the Company, prohibits any requirement that incumbents combine
network elements for c&mpetitBrs. Therefore, a Commission deci-
sion mandating that USWC combine network elements for CLECs would
be “in direct conflict with the Act as construed by the Eighth

Circuit.” USWC Brief, page 2.



d. We disagree wit;.h these arguments. In the
first place, to put the Eighth Circuit Court’s decision in éon—
text, we note that the proceeding before the Court concerned the
§alidity of FCC rules and the nature of FCC authority under the
Act. To the extent the Court generally commented upon State
authority to establish access and interconnection obligations
under the Act-'-?this issue arose in the course of the Court’s
invalidation of the FCC'’s attempts to preempt State policies
(Io;la Utilities Board, pages 806-07)--the Court observed that the
States retain independent power to adopt access and interconnec-
tion requirements. See discussion below.’

e. As stated above, USWC argues that any State
requirement that incumbents combine network e_lements' for com-~-
petit';ors is preempted by the Act, pa_rticulai:ly the provis'ions of'
§ 251(c) (3). State law is preempted if that law actualiy con-
flicts with Federal law, or if Federal law so thoroughly. occupies
a legislative field as to make reasonable the inference that
Congress left no room for the States to supplement it. Cipollone
v. Liggett Group, Inc., 112 S.Ct. 2608, at 2617.. In this
instance (i.e., on the question as to whether the Commission is
empowered to order USWC to combine network elements for com-
petitors), we agree with the CLECs that the Act is not intended
to preempt State law.‘ |

f. Notably, § 251(d) (3) expressly provides:

(3) Preservation of State access .-regulations--In .
prescribing and enforcing regulations to implement the



requirements of this section, the Commission shall not
preclude the enforcement of any regulation, order, or
policy of a State commission that--

(A) establishes access and interconnection obliga-
tions of local exchange carriers;

{B) is consistent with the requirements of this
section; and

(C) does not substantially prevent implementation
of the requirements of this section and the purposes of
this part.

Further, §§ 261(b-c) of the Act state: -

(b) Existing State regulations--Nothing in this part
shall be construed to prohibit any State commission
from enforcing regulations prescribed prior to Febru-.
ary 8, 1996, or from prescribing regulations after such
date of enactment, in fulfilling the requirements of
this part, if such regulations are not inconsistent
with the provisions of this part.

(c}) Additional State requirements--~-Nothing in this part
precludes a State from imposing requirements on a tele-
communications carrier for intrastate services that are
necessary to further competition in the provision of
telephone exchange service or exchange access, as long
as the State's requirements are not inconsistent with
this part or the Commission's regulations to implement
this part. :
These provisions make clear that Congress, in the Act, did not
intend to preempt State adoption and enforcement of access and
interconnection requirements to apply to ILECs such as USWC.

g. According to the above provisions, State-
imposed access or interconnection policies need only be “con-
sistent with” the Act. 1In this case, USWC contends that a State
requirement that it combine network elements would be incon-

sistent with the Act as interpreted by the Eighth Circuit. We

disagree. The Court itself, in interpreting § 251(d)(3),



observed that, “It is entirely possible for a state interconnec-
tion or access regulation, order or policy to vary from a spe-
cific FCC regulation and yet be consistent with the overarching
f.erms of section 251 and not substantially ..prevent the imple-
mentation of section 251 or Part II.” Jowa Utilities Board, at
806. This observation is in keeping with our conclusion that the
term “consistent with” does not require that States implement the
identical regulatory policies as will prevail at the Federal
level. See Environmental Defense Fund, Inc. v. E.P.A., 82 F.3d
451 (D.C. Cir. 1996) (“consistent with” does not require exact
correspondence, but only congruity or compatibility);-:Roanoke
Memorial Hospitals v. Kenley, 352 S.E.2d 525 (Va. App. 1987)
(“consistent with” does not mean exactly alike, but instead means
“in harmony with” “holding to the same principles” or “in ge;xéral
agreement with”). | |
h. The premise of USWC’'s argument that the Com-
mission may not adopt a policy reqﬁiring incmﬁbents'.té'tcomi:‘ine
network elements for CLECs is that fhe Act, as iﬁteiprét'éd by the
Eighth Circuit,. absolutely -prohibits ILECs from doing ‘the com-
bining of elements for competitors.. This premise is not 'sup-
ported by the Act or the Court’s decision. For example, the
Court did not hold that incumbents may not voluntarily agree to
combine network elements for CLECs; nor diﬁ the Court hold that
the combining of network elements by an incumbent would be

unlawful. The Court’s ruling with respect to this issue was.



simply that the FCC could not compel ILECs to combine network
elements for CLECs under the Act. We note that requiring USWC to
do the combining of elements (assuming such a policy is permitted
under State law) may very well be consistent_gith the intent of
the Act to promote competition. -~ See Jowa Utilities Board,
page 816 (one purpose of the Act is to expedite the introduction
of pervasive competition into the local exchange market]. In
this event, a State requirement that the Company combine network
eleﬁents for CLECs would be consistent with the Act. Therefore,
we determine that Federal law does not preempt a Compission
requirement that USWC combine network elements for‘competitors.
2. Commission Authority Under State Law |

a. Having decided tba;'Federal law AQes not pre-
empt-a State policy regarding the combiﬁation}of network éle-
ments, we must determine whether tﬁe Commission, in fact, éos-
sesses authority under Colorado law to adopt such a pdlic&. USWC
suggests that State law does not pefﬁit'the Commission to require
incumbents to combine network elemeﬁté for cqmpetitors. . The
CLECs contend that a number of provisions under Colo.ra‘do' law

grant the Commission authority to adopt such a requirement.



b. We find that State law provides the Commis-—
sion broad authority to review network.-use and interconnection in

the competitive market.. The Joint Brief correctly points out

that the Commission possesses comprehensive authority to regulate
the rates, terms, and conditions of services provided by ILECs
such as USWC. For example, § 40-3-102, C.R.S., provides:

The power and authority is hereby vested in the
public utilities commission of the state of Colorado
and it is hereby made its duty to adopt all necessary
rates, charges, and regulations to govern and regulate
all rates, charges, and tariffs of every public utility
of this state to correct abuses; to prevent unjust dis-
criminations and extortions in the rates, charges, and -
tariffs of such public utilities of this state; to
generally supervise and regulate every public utility
in this state; and to do all things, whether specifi-
cally designated in articles 1 to 7 of this title or in
addition thereto, which are necessary or convenient in
the exercise of such power, and to enforce the same by
the penalties provided in said articles through proper
courts having jurisdiction. . . .

c. We point out that the present case is an
investigation and suspension docket conducted by the Commission
pursuant to the provisions of § 40-6-111, C.R.S.® __.That statute

states that whenever the Commission conducts a hearing under. its

* In § 40-15-503(2) {g) (II), C.R.S., the Llegislature directed the

Commission to conduct proceedings, under § 40-6-111, C.R.S., for each
telecommunications carrier that will provide unbundled facilities or
functions, interconnection, services for resale, or local number portability.



provisions, “. . . the commission..shall establish the rates,
fares, tolls, rentals, charges, classifications, contracts, prac~-
tices, rules, or regulations . . . which it finds just and rea-
sﬁnable." Accord § 40-3-111, C.R.S. (the Commission, after hear-
ing, may determine the just, reasonable, or sufficient rates,
fares, tolls, rentals, charges, rules, regulations, practices, or
contracts to bg observed by any public utility); § 40-4-101,
C.R.é. {Commission shall prescribe rules and regulations for the
performance of any service furnished or supplied by any public
utility). Finally, we conclude that, to the éxtent we determine
it is necessary for USWC to combine'network eléments for com-
petitors in order to promote competition in the loca; exchange
market, such a directive to the Company would be consistent with
the Legislative intent set forth in § 40-15-101, et seq.; é.R.S.
d. For.these reasons, we conclude that State law
empowers us to order USWC to combine network elements for CLECs
if appropriate. Whether such an order is proper depends upon the
factual investigation- p;eseﬁtly' being conducted in this case.
For example, the CLECs in their Joint Brief contend that the
Company’s proposed method of giving access to network elements to
competitors (i.e., the SPOT frame proposal) i; discriminatory,
unjust, and unreasonable. This suggestion constitutes a factual
assertion which must be considered in light of.the evidentiary

hearing. We will issue further orders on this question in light

of the evidence presented at heéring.

10



II. ORDER
A, The Commission Orders That: -

1. We determine that the Telecommunications Act of
1996 does not preempt Commission authority under State law to
order U S WEST Communications, Inc., to combine network elements
for competing local exchange éarriers.

2. We further determine that the Commission is empow-
ered under State law to order U S WEST Communications, Inc., in
thig docket, to combine network elgments for competing local
exchange carriers, if we determine that such a requirement is
necessary and appropriate.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 18, 1998.

(82AaL)

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

ROBERT J. HIX

ATTEST: A TRUE COPY " R. BRENT ALDERFER

&___ 2. ,.4_3_,—-—- Commissione‘rs

- COMMISSIONER VINCENT MAJKOWSKI
Bruce N. Smith ABRSENT

Director

11
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TTY/TDD (VT) 1.800-T34-£390

112 Sta Strwet
Drawer 20 Pax: {862) $20.3331
VT 05620-2701 B8-Mail: ciwi@pebatate.vins
Tel: (302) $28-2358 Internet: hwep:/fwrww.state. vivejpab

TO PARTIES IN PSB DOCKET NO. 5713
RE: Proposal for Decision Regarding Federal Preemption
Dear Parties:

Pursuant t0 30 V.5.A. Section 8 and 3 V.5.A. Section 811, I am enclosing
my Proposal for Decision concerning Federal Preemption with regard to Phase IT,
Module Two, ofthubovcdocket

If you have any comments, pluuﬁlolhemonorbeforeMnyzz 1998,
Any comments will then be submitted to the Public Sesvice Board along with the
Proposal for Decision for final determination. lfyouwmh,youmayrequmonl
argument before the Board.

It should be emphasized that the enclosed Proposal is not a final decision of
the Board and may be subject to modification by the Board.

Very truly yours,

Mcstun -

Frederick Weston
Hearing Officer
Enclosure
cc: Susan M. Hudson, Clerk of the Board



Daocket No. 5713

Investigation into New England Telephone
and Telegraph Company's (NET's) tasiff filing
re: Open Network Architecture, inctuding
the unbundling of NET's network, expanded
interconnection, and intelligent networks

in re: Phase 11, Module Two

PRESENT:

STATE OF VERMONT
PUBLIC SERVICE BOARD

et St N’ g’ “wadt

Order entered:

Frederick W. Weston, 111

Hearing Officer

Sheldon Katz, Eaq.
for the Vermont Department of Public Secvice

Thomas M. Dailey, Eaq.
for New England Telephone & Telegraph Company
d/b/a Bell Atlantic-Vermont

John H. Marshall, Esq.

. Dowms, Rachiin & Martin

for Atlantic Cellular Company, L.P. dHaCeliularOnc
and Hyperion Telecommunications of Vermont, Inc.

William B. Piper, Esq.

Paul 5. Philtips, Esq.

Primmer and Piper, P.C.
for Champlain Valley Telecom, Inc.
Franklin Telephone Compuny
Ludiow Teiephone Company
Northfleld Telephone Company
Perkinsville Telephone Company
Shoreham Telephone Company, Inc.



Docket No. 5713

STE/NE Acquisition Corp.

dAva Northland Telephone Company of Vermont, Inc.
Topsham Telephone Company, Inc.
Waitsfield-Fayston Telephone Company, Inc.

db/a Waitsfield Telecom

Mclinda B. Thaler, Esq.

for AT&T Communications of New England, Inc.

Robert Glass, Esq.
Glass, Seigic and Liston
for MCI Telecommunications Corporation

Stephen Whitaker, pro se
for Design Access Network

Evelyn Bailey, Executive Director
for the Enhanced 911 Board

Page 2
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‘This proposed t:xﬂer concludes that the federal Telecommunications Act of 1996
(“Act”1) does not preempt state power to order local exchange companies (“LECs”) to provide
unbundied network elements (“UNEs™), on a recombined basis, to competitive LECs
(“CLECs") and other telecommunications providers who request them. This order alao
cancludes that the Public Service Board has sufficient avthority under current state law to
direct incumbent LECs t0 recombine UNEs for CLECs, if the Board concludes that such

recombination is appropriate — which is to say, will promote efficient competition in the
Vermont local exchange market, thus assuring consumers adequate service at just and
reasonable rates. ‘

During a status conference (by tetephone) on December 23, 1997, the New England
Telephone & Telegraph Company (d/b/a Bell Atlantic-Vermont, “BAVT™ or “Company™),2
AT&T Communications of New England, Inc. ("AT&T™), and the Department of Public
Service (*Department” of “DPS”) asked the Board to determine whether it has authority unde
Vermont {aw to regulate the manner in which incumbent LECs provide UNEs to CLECs and
other telecommunications providers. They agreed that the Board could take up this
jurisdictional question without holding evidentiary hearings, relying instead upon pleadings tha
they would file. A schedule for the submission of those pieadings and additional relevant
documentation was set.3

1. The Act amends, and adds (o, many sections of Titke 47 of the United States Code (47 U.S.C)).

2. BAVT is a division of the Bell Atleatic Corporstion, which operates in thirteen eastern states and the
District of Cohambia. In this Ovder, “Befl Atlantic” refers 10 the corporstion in its entirety; when it is
followed by a hyphen and a state’s aame, if refers 10 the company’s division operating in that state.

3. BAVT Letter 1272387 st 1.2; AT&T Letter 1996 ot 3. ‘!hmngndbn‘aplpﬂoﬂbm
[rom & Massachancsts Dopartasent of Telecommunications and Encrgy procveding,

DPU 96-73/74, 96-75, 96-80/81, 96-83, 96-94, Hearing Volume No. 25, December 15, 1997, MM
the testimony and relevant exhibits of Bell Atlantic witness Amy Stern and AT&T witness Robest Falcone.
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The parties further agreed that, if the Board finds that it does have such authority, then
it may later, in this or another proceeding, take up any remaining technical issues that UNE
provision - in particular, recombination - raiscs.4 However, later in its written submission, the
DPS argues that a second phase in which the Board would develop a policy on UNE -
recombination is Mm and that the Board could, on the basis of the filings, reach a final
determination on whether UNE recombination should be required if requested bya CLEC.S T
disagree. The parties consented to brief and discuss only the narrow questions of federal
precmption and state authority. A subsequent inquiry into whether and, if so, how incumbents
should be required to combine, or refrain from disassembling, UNEs will likely necessitate an
evidentiary record, and I therefore leave it for another time.

B. Pogitions of the Parties

ATRT alleges that, upon the issuance of the Eighth Circuit’s Rehearing Order ina
proceeding concerning the validity of rules issued by the Federal Communications Commission
(“FCC™) to implement provisions of the Act,S Bell Atlantic-Massachusetts made the decision
to “rescind prior commitments and representations as to its willingness to provide unbundled
network element combinations. ™7 AT&T asserts that Bell Atlantic’s proposed changes to UNE
provisioning in that state have implications for its UNE provisioning in Vermont. According to
AT&T, such a UNE provisioning policy would be unnecessary, costly, and detrimental to
service quality.3 AT&T asks that the Board order BAVT to refrain from disassembling
“existing combinations of unbundied network elements, and more generally require Bell

4. AT&T Letter 1958 at 1-3.

5. DPS Memorandum of Opposition 1o Bell Atlantic’s Network Dismantlement Proposal 1/23/98 ("DPS
1/23/98") at 3.

6. Jowa Unilitias Bd. v. FCC, 120 F3d 753 (8th Cir. 1997); Jows Ubilities Bd. v. FCC, No. 96-3321 et al.,
1997 US. App. LEXIS 28652 (8th Cir. Oct. 14, 1997)(*Rebearing Order” or “Eighth Circuit Decision”).
The relevancs of this decision to today's proposed order is described in the following sections.

7. Memorandum of ATAT Coramunications of New Eagland, Inc. 112398 ("AT&T 1/23/987) at 4.

8. “The real issus,” according 10 AT&T, “is not whetber Bell Atlantic can be required to ‘sssist’ CLEC:
by combining UNEs, but rather whether Bell Atlantic can bo prokibited from affirmstively harming
competitors and competition by doing neediess, costly, aud destructive disasserbly of netework clements that
have already been pleysically combined.” ATAT 12396 at 11,




Docket No. 5713 Page$S

Atlantic to provide unbundied network combinations to competing local exchange carriers.”®
The DPS joins in AT&T's request.10 In response, BAVT argues that, cven if state law would
permit the Board to consider a requirement for BAVT to provide combined UNES, such
authority has been preempied by the Act.!!

L FEDERAL PREEMPTION OF STATE LAW
In the Rehearing Onder, the Eighth Circuit concluded that § 251(c)(3) of the Act does

not require incumbent LECS such as BAVT to combine UNEs for CLECs, and the Court
therefore vacated an FCC rule mandating such “recombination.” Among other things, this
section of the Act imposes upon incumbents the duty:

[Tlo provide, tomquucﬁlngielmnmurﬂmﬁmarﬂcr for the provision of a
telecommunications service, nondiscriminatory access to network elements on an

unbundled basis at any technically feasible point on rates, terms, and conditions
that are just, reasonable, and nondiscriminatory in accordance with the terms
and conditions of the agreement and the requirements of this section and section
252. An incumbent local exchange carrier shall provide such unbundled network
elements in a manner that allows requesting carriers to combine such elements
in order to provide such telecommunications service.12 -

The Eighth Circuit concluded that the second (and final) sentence of this section

“unambiguously indicates that requesting carriers will combine the unbundied elements

thea‘nse!vel." and that “this language cannot be read to levy a duty on the incumbent LECs to

do the actual combining of elements."13 -
BAVT argues that the Board has no autherity to “lawfully compel BAVT to provide

‘combined’ network elements to other telecommunications casriers.”14 It contends that

§ 251(c)(3) of the Act requires an incumbent LEC to provide access to the elements of its

9. 4d. a1 10. ATAT asserts that, if the Board agrees with ATAT as to the exteot of the Board's ability
under Vermont law to mandaie UNE provisioaing according 1o AT&T's view, then in the subsequent phaso
to this proceeding, AT&T will argue that the Board shoukd order BAVT to provide unbundied network
combiastions in order 1o further the Board’s pro-competition goals. /d. ‘

10. DPS V2358 at3n.2.

11. Memorandum of Law of Bell Atlantic-Vermonat 1/2358 ("BAVT 1/23598) at 1.
12. Act, $251()3)-

13. Rehearing Order 21813,

14. BAVT /2396 st 11.
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network only on an unbundied (as opposed to a combined) basis. In other words, argues
BAVT, § 251(c)(3) does not permit a new entrant to purchase assembled platforms of
combined network elements (or a lesser combination of clements) in order to offer competitive
telecommunications services.!5 According to BAVT, to permit this and to require access to
already-combined network elements at cost-based rates for unbundied access would destroy the
careful distinctions which Congress established in 8§ 252(c)(3) and (4) between unbundied
clements on the one hand and the purchase, for resale purposes, of an incumbent’s entire retail
services on the other hand. 16

BAVT also argues that the Eighth Circuit vacated the FCC requirement that incumbent
LECs offer combined network elements to other providers “not because the authority to
impose that requirement was reserved to the States, but rather because [the rules] could not be
‘squared with,” and were ‘contrary to,” the Telecommunications Act of 1996."17 Under the
Supremacy Clause of the U.S. Constitution and the doctrine of preemption, argues BAVT, the
Eighth Circuit’s interpretation of the Act is equally applicable to the States. Consequently,
asserts BAVT, the Board cannot impose a like condition upon the Company in Vermont.!8

I do not agree. The Board is not preempted by the Act from taking action in this
respect. The Eighth Circuit’s decision went to the validity of FCC rules and the nature of FCC
-authority under the Act. To the extent that the Court considered State authority at all, it
observed that States retain independent power to develop interconnection and access
requirements.1¥ The Act recognizes that role of the States; § 251(d)(3) expressly provides:

(3) PRESERVATION OF STATE ACCESS REGULATIONS - In prescribing and
enforcing regulations to implement the requirements of this section, the
Commission shall not preclude the enforcement of any regulation, order or
policy of a State commission that —
(A) establishes access and interconnection obligations of local
(B) is consistent with the requirements of this section; and

15. Hence the term, UNE-P, or “unbundled network clement platform.”
16, BAVT 1/23/88 at 2, 7-9.

17, /d. st 1.2.

18. id

19. Rehearing Order st 806,

-

-~
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(C) does not substantially prevent implementation af the
requirements of this section and the purposes of this part. 2

In addition, §§ 261(b)-(c) of the Act state:

(b) EXISTING STATE REGULATIONS - Nothing in this part shall be construed

to prohibit any State commission from enforcing regulations prescribed prior to
Fcbmary 8, 1996, or from prescribing regulations after such date of enactment,
in fulfilling the requirements of this part, if such regulations arc nef inconsistens

wizh the provisions of this part.
(c) ADDITIONAL STATE REQUIREMENTS - Nothing in this part predudu a
State from imposing requircments on a telecommunications carrier for intrastate
~ services that are pecessary to further competition in the provision of telephone
exchange service or exchange access, as long as the State's requirements are ao#
inconsistens with thi:pmortheCommmmrcmlatmtohplemem this

part2!
These sections estabiish Congressional intent not to preempt access and interconnection

requirements adopted and enforced by States, unless the state requirements are inconsistent
with the Act.

The Supremacy Clause (Art. V1, d. 2) of the United States Constitution provides the
federal government with the power 1o preempt state law. %2 To determine whether a state
statute or regulation is preempted by federal law, the fundamental inquiry is whether Congress
intended to preempt the state.Z3 This inquiry “. . . starts with the basic assumption that
Congress did not intend to displace state law.”24 This presumption against precmption is
especially strong when Congress has legislated in an area historically subject to regulation by
the states: “we “start with the assumption that the historic police powers of the States were not

20. Emphasis added.

21. Eraphasis added.

22, Assuming, of course, that Congress is acting within the scope of its legitimate authority. No party in
MWMMWanﬁmoﬂehphnmuuommwd
Congressional authority.

23. Eg, Medtronic, Ine. v. Lokr, 64 US.L.W. 4625, 4629 (1996); Schaeidewind v. ANR Pipetine Co. and
ANR Starage Co,, 108 S.C1 1145, 1150 (1988). :

24, Maryland v Louisiana, 451 U.S. T25, 746 (1981); see aiso Madtronic, 64 US.LW, at 4620; L. TRINE,
AMERICAN CONSTITUTIONAL LAW § 5-25 at 479480 (24 od. 1968).
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to be superseded by the Federal Act uniess that was the clear and manifest purpose of
Congress.""8 |

Courts customarily treat preemption as falling into one of three general categories -
express preemption, implied preemption, and conflict preemption — although, as Professor
Tribe notes, the categories “are anything but analytically air-tight."26 The first category,
express preemption, exists when Congress expressly states its intention to preclude state
action.2” Implicd preemption is found when the structure or objectives of federal faw
demonstrate that Congress intended to preclude state law.Z8 Conflict preemption results when
state law actually conflicts with federal law, either due to the physical impossibility of complying
with both laws or to a state regulation obstructing the accompiishment of the full objectives of
Congress.?? . |

In recent decisions, the United States Supreme Court has somewhat truncated this
traditional three-part preemption analysis. Specifically, the Court has noted that:

When Congress has considered the issue of pre-emption and has included in the
enacted legisiation a provision explicitly addressing that issue, and when that
provision provides a “reliable indicium of congressional intent with respect to
state authority,” “there is no need to infer congressional intent to pre-empt state
laws from the substantive provisions™ of the legisiation. Such reasoning is a
variant of the familiar principle of expression unius est exclusio alterius:

Congress’ enactment of a provision defining the pre-emptive reach of a statute
implies that matters beyond that reach are not pre-empted.30

When Congress so includes an express preemption provision in its legislation, a couxt
must of course construe that statutory language to determine the scope of that preemption.31
This exercise in statutory construction must be informed both by the ultimate goal of
ascertaining Congressional intent and by the presumption against preemption, a presumption

25. Medtronic, 64 U S.L.W. at 4629 (queting Rice v. Senta Fe Elevator Corp., 331 U.S. 218, 230 (1947));
Cipolione v. Liggets Group, Inc., 112 S.CY. 2608, 2618 (1992).

26. L. TRING, supra, § 6-23 at 481 n.14; Schneidewind, 108 S.Ct at 1150,

27. Id.; L. TRIBE, supra, § 6-25 st 481 n.14.

28. Schneidewind, 108 S.CL. at 1130; L, TRIBE, spra, § 6-25 at 431 n.14,

29. Schueidewind, 108 5.C1. at 1150-1151; L. TRIBE, suprw, § 6-25 at 481 n.14.

30, Cipollone, 112 S.C1. at 2618 (citations omitted); see also Medtronic, 64 USL.W. 1t 4628,

31, Madtronic, 64 U.S.L.W. at 4629,
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that (as noted above) is particularly powerful when Congress has legislated in an area
historically subject to regulation by the state,32

In considering the overall scope of preemption implied by the subsections of §§ 251 and
261 quoted above, we must bear in mind that State access and interconnection policies need
only be “consistent with™ the Act.33 Those express provisions convey in unambiguous terms the
Congressional intent not to broadly preempt state action, Instead, those provisions
demonstrate that states have primary jurisdiction over interconnection and access, and are
preempted only from imposing requirements that are inconsistent with relevant provisions of
the Act and FCC regulations. This conclusion is in keeping with the Supreme Court’s
command in Cipollone that “.. . we must construe these provisions in light of the presumption
against the pre-emption of state police ;:;ower regulations. This presumption reinforces the
appropriateness of a narrow reading of [the statutory preemption provision].”34 This is also in
keeping with the conclusion that “consistent with” does not require that States implement
regulatory policies that are identical to those that will prevail at the Federal level. 35

Finally, I note that BAVT's reading of the Eighth Circuit’s interpretation of § 251(c)(3),
taken to its logical extreme, would lead one to conclude that the Act contains an outrigﬁt
prohibition against UNE combination. There is no support for this conclusion, either in the
Eighth Circuit Decision or in the Act itself. Nowhere in cither is there a suggestion that LECs
or CLECs may not voluntarily agree to combine UNESs or that such a practice is unlawful. The
Eighth Circuit Decision merely states that the FCC cannot require such a practice.6 At this
time I do not reach the issue of whether it would be appropriate under Vermont law to require
BAVT to combine UNEs, but I do conclude that such a decision may be consistent with the

32. Id. at 46294630,

3. sm&nmhdmmbm“mcmuuﬂdﬂymmmd
state authority, the scope of precmption is determined by the terms of those express provisions, with this
determinstion measured against the touchstons of Congressional inteat and informed by the strong
presumption against preemption in this field historically subject to regulation by the states. Medtronic, 64
U.S.L.W. at 4529; Cipollome, 112 S.C. at 2618.

34. Cipolione, 112 S.€x. a1 2618

3S. Sec Environmental Defense Fund, Inc. v. EPA., 82 ¥ 34 451 (D.C. Cir. 1996)("consisicat with® does
DOL TOqUITT GRAG SOTTE#pndiencs; but only congruity or compaiibility), Note also that, in the Rohearing
Order (st 306-807), the Eighth Circuit reaches the same conclusion.

36. Rehearing Order a1 813.
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purpose of the Act to promote competition in the market for Joca) exchange service. For all
these reasons, [ conclude that neither the Act nor the Elghth Circuit’s decision precludes the
Board from considering whether it is appropriate for BAVT to make available combined
network elements for reguesting CLECs.

LIL. [sSUR PRECLUSION
BAVT also argues that AT&T and the DPS are preciuded under the doctrine of

collateral estoppel (issue preclusion) from raising UNE-platform issues in this docket.37
Specifically, BAVT argues that “fhlaving litigated and lost the issue of combined network
elements before the Eighth Circuit, the doctrine of issue preclusion mandates that the [CLECs)
not be permitted to relitigate the same issue before the Board.”® For the reasons that follow,
I conclude that the parties are not barred from raising the question of the Board’s authority to
consider UNE combination. .

Before precluding relitigation of an issue, a court must “examine the first action and the
treatment the issue reccived in it."3® Also, as proponent, BAVT has the burden of establishing
that the prior litigation bars the parties from raising, and therefore the Board from considering,
whether the Board has authority over the provisioning of UNE combinations.4? The Vermont
Supreme Court held, in Trepanier v. Getting Organized, Inc., that the application of “lssue
preclusion” involves a determination of five factors. 41 For the purposes of this analysis, [ will
focus first upon the third factor set out in Trepanier — that is, is the issue the same as the one-
previously litigated? — before looking at the other clements. Absent a demonstration that there
is an identity of issues between the question of Board authority being raised in this docket and
the issues raised in the Eighth Circuit case, collateral estoppel cannot bar consideration of the
Board's autharity.

37. BAVT /23588 at 15, citing Jowa Utilities Bd. v. FCC, 120 F.3d 753 (8th Cir. 1997) and Rehearing
Onrder.

38. id

39. Siate v. Pollander, No. 96-387 Slip Op. at 3 (Vt. Supreme Court, Dec. 5, 1997).

40, faneNi v, Seandish, 136 V1. 386, 388 (1951).

41. Trepanierv. Getting Ovpanized, Inc.,138 V1. st 255 (1990); State v. Stearns, 159 Vi 268, 268, 617 A2
140, 141 (1992).
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In their arguments on preemption (already discussed), the parties confront the question
of whether the issue raised in this docket is the same as that which was taken up in the carlier
action. ATAT and the Department contend that the Eighth Circuit ruled on whether the FCC
was justified in developing its unbuncling' regulations. They also argue that the Court never
considered the state role in the unbundiing process. Finaily, they contend that, had that
question been considered, the Court’s discourse on the point would have been dicta only and, as
such, inesscntial to its holding, BAVT, on the other hand, argues that the Eighth Circuit
Decision was not jurisdictional but, rather, dispositive on the substance of the issue, when it
concluded that mandating UNE combinations is inconsistent with § 251(c)(3) of the Act.

In its Rehearing Order, the Eighth Circuit ruled on two issues that are relevant to the
question before the Board now: mc.thc FCC's authority with respect to unbundiing generafly
and, two, its specific proposal for network element unbundling practices. 42 The Eighth Circuit
expressly characterizes its inquiry as the review of a final order issued by the FOC pursuant to
fcderal statute.$3 In the current docket, it is the Board's authority, and not the FCC's, that ma
issue.% Here the Board must consider whether the Act according to the Eighth Circuit
Decision preempts it, acting under state authority, from considering UNE combination..
Accordingly, the issue is not the same as that addressed by the Eighth Circuit and collateral
estoppel does not apply.45

42. Other state commissions agree with this characterization of the Eighth Circuit’s Rebearing Orden
See, 2.3, In the matier of the peticion of BRE Communicstions, L.L.C. for arbitretion of interconnection terms,
conditions, and prices from GTE Novth Incorporeted and Coniel of the Sowik, Inc., dfbla GTE Systems of
Michigen, Michigan Public Service Commission Case No. U-11551, Order of 1/28/8, at 4-5.

43. Reboaring Order st 792. :

44. It is conzmon for a foderal sgency sad similer staie agencies 10 concurrently consider related isuss,
0., the cuvent FOC Notice of Proposed Rulecsaking on measuremcnt and performence of Operational
Support Systeas (OSS) and sumarous states’ proceedings on OSS costs and cost sllocations.

45. Absent s showing that the jssuss are the same, there is little sense in providing an cxtended
discussion of the other Tivpewier clements. However, 10 be thorough, I quickly consider each of the
remaining slements: (1) Prockusion must be asserted ageinst ane who waz a party ov in privity with & party in
the carlier action. This case involves cway of the same parties as those that participsted in the Eighth
Circuit case, incinding AT&T, MCY, Spriat, sud Bell Atlantic; howeves, ths Departmont was not & perty.
Thus, slement oo is not met. (2) The issus was rasolved by a final judgment on the merits. Related to this
factor is the precept that preciusion applies only to an issue which was necessary and esseutis] to the
fesolution of the prior case, Ses, ez, Siste v. Pollander, No. 96-387 Slip Op. at 3 (V1. Supreme court, Dec.
S, 1997); Bevisha v. Herdy, mwmmmm 90, 91 (1984); Longariello v. Windham Sontineest

: (continned..



